INTRODUCTION
New Hampshire is known for its scenic beauty, and many of the state's residents are fiercely protective of its land.
1 When a large Canadian hydroelectric company approached residents of New Hampshire's rural north, hoping to purchase tracts of land on which to construct electrical transmission infrastructure for a project known as "the Northern Pass," many landowners rejected these overtures out of a "devotion to New Hampshire's beauty."
2 If completed, the proposed project would originate at a hydropower facility in Quebec and run its transmission lines down into northern New Hampshire and through the White Mountains, utilizing mostly existing right-of-way easements.
3 New Hampshire residents object to the project's proposed transmission towers, claiming that the structures would rise far above the tree line and tarnish the state's scenic beauty. 4 The transmission towers proposed by Northern Pass would be much larger than the wooden power poles currently occupying the existing rights-of-way. 5 Furthermore, environmental groups allege that the project would have a dire effect on the environment. 6 This Article argues that under New Hampshire law, the Northern Pass project may overburden the existing right-of-way easements it will employ. 7 In New Hampshire, even if a particular use is seemingly allowed by the easement's language, it still may not unreasonably burden the servient estate. 8 New Hampshire courts apply a "rule of reason" to determine whether an easement's use is reasonable or if it represents an unreasonable burden. 9 In order to prove this claim, landowners would likely need to provide concrete evidence that their property value was or would be substantially harmed by the construction of new transmission towers. Id.
10.
Jensen, supra note 5.
11.
See infra notes 14 ̶ 73 and accompanying text. [VOL. 16 easements, specifically as it relates to overburdening. 12 It also explores the relevant case law in and outside New Hampshire. 13 Finally, Part III argues that a lawsuit against Northern Pass alleging unreasonable use of easements is feasible, but would depend on strong evidence showing that the new transmission towers substantially burden the servient property owners. 14 
I. THE ROAD TO NORTHERN PASS

A. Project Details and Interested Parties
Northern Pass is a proposed project which would run 180 miles of new power lines through New Hampshire from Canada. 15 The project-a corporate partnership between Northeast Utilities, which is the parent corporation of the Public Service Company of New Hampshire ("PSNH"), and Hydro-Quebec-would construct over one thousand high-voltage transmission towers throughout the state. 16 Completing the Northern Pass project would cost 1.1 billion dollars and would transport 1,200 megawatts of hydropower from Canada to New England's power grid. 17 Much of the project route would feature large transmission towers, ranging from 80 feet to 135 feet tall, to transport electricity. 18 This would make the towers dwarf trees in the area. 19 The Northern Pass project was announced in late 2010 . 20 Since that time, Northern Pass has elicited vigorous opposition from both
12.
See infra notes 73 ̶ 97 and accompanying text.
13.
See infra notes 98 ̶ 157 and accompanying text. 14.
See include the creation of taxpayer-sponsored legal funds specifically designated to combat the Northern Pass project.
27
Environmentalist groups such as the Society for the Protection of New Hampshire Forests ("Forest Society") oppose Northern Pass because it would "directly impact more than two dozen tracts of conserved land in 17 communities." 28 The Conservation Law Foundation has additional concerns with the project, from the increase of greenhouse gas emissions to the degradation of wilderness habitats. 29 The project's most devastating environmental impact would be in Quebec, where Northern Pass will require the use of massive reservoir systems. 30 The reservoirs are created by dams, through which the flow of water from the reservoirs is steered into power-making turbines.
31
These hydro impoundments would divert multiple large rivers, creating "devastating impacts on hundreds of miles of river ecosystems."
32
Proponents for Northern Pass, conversely, argue that despite any drawbacks, the project is necessary and would benefit the region. 33 It is estimated that about 1,200 construction jobs would be created by the project. 34 Supporters also claim that the completed project would generate $300 million a year in revenue for the state. 35 Additionally, Northern Pass argues that the project would reduce New England's dependence on fossil fuels and thus reduce carbon emissions. 36 
27.
See It is true that there are some legitimate long-term concerns about New England's energy security. 37 For example, the region's energy demand has increased more than 20% in the last decade. 38 Additionally, the region has become very reliant on natural gas for electricity production-in 2000, just 15% of the region's electricity was produced from natural gas, whereas in 2012 that number inflated to 52%. 39 The Northern Pass project is meant to provide "renewable, low-cost power" to help secure the region's long-term energy needs.
40
B. Legal and Political Maneuvering: The Road to Approval
In 2011, Northern Pass publicly announced its proposed route for the project. 41 The proposed route was subjected to a hailstorm of criticism, especially in New Hampshire's North Country, which is known for its scenic vistas. 42 The project requires approvals from multiple state-level bodies, including the New Hampshire Public Utilities Commission and from the New Hampshire Energy Facility Site Evaluation Committee. 43 Additionally, because Northern Pass would cross the international border from Canada to the United States, the corporation is required to obtain a Presidential Permit from the United States Department of Energy. 44 The Department of Energy ("DOE") must determine that a project is "consistent with the public interest" in order for a Presidential Permit to be issued. 45 The major component of the DOE's analysis is an Environmental Impact Statement ("EIS") as required by the National Environmental Policy Act ("NEPA"). 46 written public comments. 47 To prepare an EIS, the DOE considers the proposed project's significant environmental impacts and reasonable alternatives. 48 A draft EIS is expected to be released in 2015.
49
Much of the Northern Pass project's planned route was contingent on acquiring 40 miles of new rights-of-way in northern New Hampshire. 50 To that end, Northern Pass spent millions of dollars attempting to purchase enough contiguous land parcels to build their transmission corridor through the North Country. 51 However, they were met with staunch community resistance as well as coordinated efforts from the New Hampshire Forest Society, which fundraised aggressively in order to purchase several conservation easements on parcels of land desired by Northern Pass. 52 The efforts of the Forest Society seriously complicated Northern Pass's originally proposed route. 56 Activists feared that Northern Pass could receive an exemption from the constitutional amendment because of the project's public benefits. 57 Therefore, in 2012, the New Hampshire legislature passed a law restricting the use of eminent domain even further. 58 This legislation was aimed directly at Northern Pass, and its sponsors believe that it completely blocks any possibility of eminent domain use for the project.
59
The maneuvering by the Forest Society and others forced Northern Pass to scrap much of their original proposed route in the North Country.
60 This led to the development of a new route, which was revealed in summer 2013 after months of delay. 61 The new proposed route revealed that much of the land purchased in the North Country by Northern Pass was now of no use to the project as a result of the Forest Society's actions. 62 The new proposal also responded to concerns about the project's visual impact by offering to bury eight miles of power lines. 63 Instead of using private property for the northern part of the project route as originally planned, Northern Pass changed its plan to use rights-of-way along state and local roads. These amended plans will require approval by the state's Department of Transportation.
65 A second public comment period for scoping was conducted by the United States DOE in late 2013 and a draft EIS, which precedes the final EIS, is expected to be released in 2015. 66 After an EIS is issued, the DOE will decide whether to approve the proposed project and issue a Presidential Permit. 67 If a federal permit is issued, New Hampshire's Site Evaluation Committee will begin a nine-month review of the project, which will include public hearings. 68 If this state approval is received by Northern Pass, the project will essentially have cleared its final regulatory hurdle. 69 Although Northern Pass initially hoped to begin operation by 2015, final approvals are now not expected until late 2016 and will be followed by two years of construction.
II. RIGHT-OF-WAY EASEMENTS
A. An Overview of Rights-of-Way
Northern Pass' transmission towers will be built on a combination of new and existing rights-of-way ("ROWs"). 71 ROWs are the physical land which a person or corporation may acquire the right to use. 72 While an easement is the right to use the land, 73 the ROW is the land itself-in the case of electric utilities, the land on which transmission towers will be built and over which power lines will run. 74 Practically, the terms are often used interchangeably, though "right-of-way" is often used in the context of utility transportation and public roads. 75 Easements are often granted in perpetuity and are not usually subject to termination or expiration. 76 The grantor of the easement, or the original landowner, owns what is known as the servient estate, which is the land burdened by the easement. 77 The person or corporation who is benefited by the easement holds what is known as the dominant estate. 78 Typically, the servient landowner is given a one-time payment for the ROW. 79 The servient estate owner may still use the land burdened by the ROW for any purpose which does not conflict with the "paramount rights of the power company."
80
B. The Common Law: Restatement of the Law-Property
A description of the common law on easements is set out in Restatement (Third) of Property section 4.10, which addresses "Use Rights Conferred by a Servitude." 81 The Restatement reads:
[ The Restatement's comments for section 4.10 help to resolve the tensions found in the definition. 84 Comment c. states that the "[s]ervitude holder is entitled to make any use reasonably necessary for convenient enjoyment" of the easement. 85 The comment acknowledges that uses within the scope of the easement will change over time as technology and other factors change. 86 The intent of both parties and whether a use should have been contemplated is relevant. 87 Comment f. specifically deals with "[c]hanges in the manner, frequency, and intensity of use" of the easement, again noting that use of the easement may change to take advantages of developments in technology and other normal evolutions. 88 As an illustration, comment f. uses the hypothetical of a power company that holds an easement to run its power lines on wooden poles through a property. 89 The illustration concludes that the power company would be justified to replace the wooden power poles with taller, steel structures. 90 However, the illustration qualifies that determination by stating that the power company could not replace the original poles if "the increased size of the structures would unreasonably interfere with the enjoyment of the servient estate." 92 Although the comment acknowledges that a certain amount of inconvenience is to be expected on the part of the servient estate, varying degrees of damage may not be unreasonable. 93 Comment g specifically names the "aesthetics and the character of the property" as important concerns in determining whether a use or improvement will cause unreasonable damage to the servient estate. 94 Similarly, comment h. deals with "unreasonable interference with enjoyment of servient estate." 95 The comment notes that what constitutes "unreasonable" is largely circumstance-specific, and again specifically notes aesthetic considerations as relevant. 96 As an illustration, the comment poses a hypothetical in which A, the owner of Whiteacre, is granted an easement "for ingress and egress" over Blackacre. 97 Blackacre is a residential, suburban area. 98 The illustration concludes that A is not entitled to use the easement for rail, heavy trucks, or other loud vehicles because "the noise, vibrations, and appearances will interfere unreasonably with enjoyment of Blackacre," the quiet suburban property. 99 The Restatement indicates that although an easement's use is expected to evolve over time, that use may not unreasonably burden the servient property.
100
C. Case Law Relevant to the Overburdening of Easements
Non-Binding Precedent
Legal action attempting to halt Northern Pass would take place in New Hampshire. 101 However, because New Hampshire courts have not considered any cases directly analogous to a theoretical overburdening complaint against Northern Pass, it is useful to consider precedent from other jurisdictions.
102
In Burkhart v. Jacob, the Oklahoma Supreme Court addressed the issue of easement overburdening. 103 In Burkhart, the dominant estate holders wanted to use a right-of-way in order to transport sand and gravel using heavy trucks. 104 In reversing the trial court's order of summary judgment for the servient estate owners, the Court stated that "[w]hether or not a use is reasonable is a question of fact," with the burden on dominant estate owners to show that the proposed use was allowable.
105 If the servient estate suffers "(1) decreased property value, (2) increased noise and traffic or interference with the servient owner's peace and enjoyment of the land, and (3) physical damage to the servient estate," this may indicate that a 97.
Id.
98.
99.
100.
See infra notes 81-98 and accompanying text (explaining that advances in development are expected but not to the extent that there will be interference with the use or enjoyment of a servient estate holder's property).
101. proposed use could be unreasonably burdensome. 106 The Supreme Court of Alabama has also followed this definition of an unreasonable burden.
107
In Farrell v. Vermont Electric Power Company, the Vermont Supreme Court considered a utility company's installation of additional transmission lines on a ROW within the plaintiff's servient estate. 108 The ROW originally contained wooden power poles, and the utility company replaced these with newer, taller metal towers. 109 Plaintiff asserted that there was a genuine issue of material fact as to whether the power company had overburdened their easement. 110 The Court affirmed the trial court's grant of summary judgment for the power company. 111 The Court found that the plaintiff "produced no evidence that the [new power] line imposes an additional burden on the Property."
112 Although the plaintiff argued that the new towers, if they fell, might damage his property, the Court deemed this mere speculation.
113 Additionally, the Court determined that the plaintiff lacked any support for his claim that the difference in appearance created by the taller towers would impose a burden on the property. deed's meaning if the language of the easement is clear and unambiguous.
118
If the easement language is ambiguous, the court must apply a reasonableness test, or "rule of reason," to interpret the deed. 119 The rule of reason requires a court to "give a meaning to words which the parties or their ancestors in title have actually used . . . or else to give a detailed definition to rights created by general words either actually used, or whose existence is implied by law." 120 Therefore, the rule of reason is used by the court to define ambiguous terms or meanings in the easement language itself.
121 By engaging in this inquiry, the court may determine whether or not a particular use is included under the easement's language. 122 However, even if use of an easement may be included under its terms, it may still be found to unreasonably burden, or overburden, the servient estate. 123 The rule of reason is again employed by New Hampshire courts to evaluate whether a use is an unreasonable burden. 124 In using an easement, both parties "must still act reasonably under the terms of the grant so as not to interfere with the use and enjoyment of each others' estates."
125 When the rule of reason is applied in this manner, it is "treated as a question of fact that is determined by considering the surrounding circumstances, such as location and the use of the parties' properties, and the advantages and disadvantages to each party." 126 An unreasonable burden will be found when there is an alteration in use "so substantial as to result in the creation and substitution of a different servitude from that which previously existed."
127 A complaining party must make "sufficient factual allegations of unreasonable use or burden" to succeed in a claim.
128
If a change of use is "a normal development from conditions existing at the time of the grant, such as an increased volume of traffic, the enlargement of a use is not considered to unreasonably burden the servient estate." 129 The New Hampshire Supreme Court determined in Downing House that an easement, originally used as a passageway to access a 118.
119.
Id residential home, could reasonably be used to access a commercial parking lot without overburdening the easement. 130 The Court found that this use was a reasonable evolution considering that "both properties as well as the surrounding area have been converted to commercial use." 131 In Crocker v. College of Advanced Science, an easement to convey sewage by an eight-inch pipe to the servient estate had been granted 60 years earlier to the owner of a summer inn. 132 At the time, the summer inn operated only two or three months a year and had a capacity of just 35 guests. 133 Many years later, the defendant purchased the property and opened a school, which operated around nine months out of the year.
134
Eventually about 200 people were making use of the buildings and the sewage easement which served them. 135 The plaintiff observed that the flow of sewage onto his servient property had greatly increased and begun to accumulate on the surface of his land. 136 The servient owner petitioned for a permanent injunction, alleging an unreasonable burden caused by use of the easement. 137 The Court affirmed the trial court's finding that the easement's use had changed so dramatically that it "impose[d] an unwarranted additional and new burden on the servient property of the plaintiff." A single family residence and a ROW used as the driveway was the classic use of the dominant estate. 140 However, the dominant owner planned to build an elderly housing community on the parcel, featuring 14 condominium units and a parking lot. 141 The ROW would be used as part of the housing development's driveway and parking lot. 142 The trial court found that the proposed use of the easement was impermissible for two reasons.
143 First, the trial court "considered the proposed use, the rights and burdens of the parties at the time of the creation of the right-of-way, the reasonable expectations of the parties relative to its future use, [and] changed circumstances of the parties…" and concluded that the plaintiff
130.
Id Id.
141.
Id. at 336.
142.
143.
See id. at 338 (outlining the Court's justification).
could not have contemplated the proposed use of the easement. 144 Second, the trial court found that the new use of the ROW would substantially burden the servient property. 145 Specifically, "there would be increased noise, traffic, and lighting which would diminish the plaintiff's use and quiet enjoyment of her property." 146 The Supreme Court affirmed the trial court's determinations. 148 This case dealt with a power company's ROW over plaintiffs' servient estate, on which transmission lines and towers had been built in 1930. 149 In the 1980s, the power company moved to construct a third transmission line on the easement, and the plaintiffs initiated a suit to enjoin. 150 The language of the original deed was extremely broad and granted the power company: "[T]he perpetual right and easement to construct, reconstruct, repair, maintain, operate and patrol . . . lines of towers or poles . . . the perpetual right and easement to construct, operate, and maintain transmission lines."
151
The Court made clear that although the "rule of reason" should be used in instances where easement language is ambiguous, no such case existed here. 152 The easement language was sufficiently explicit for the Court to determine, as a matter of law, that the power company's addition would not exceed the easement's language. 153 However, even if an easement may be used for a certain purpose, that use must be reasonable "under the terms of the grant so as not to interfere with the use and enjoyment of [the] estate[]." 154 In Lussier, the plaintiffs "made no allegations of unreasonable interference or encroachment"; however, the Court noted as an example, if the plaintiffs had been "able to prove that the addition of the third line would cause adverse health effects from the increased voltage, then the addition might well have been determined to be an unreasonable use of the easement." 
144.
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146.
147.
Id. 148.
Lussier v. New England Power Co., 584 A.2d 179, 181 (N.H. 1990).
149.
Id. at 180.
150.
Id. at 180 ̶ 81.
151.
Id. at 181.
152.
153.
154.
Id. at 182.
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III. STOPPING NORTHERN PASS USING LEGAL ACTION
Environmental groups and local citizens in New Hampshire continue to oppose Northern Pass despite the company's efforts to ease concerns. 156 In addition, the political establishment of New Hampshire has strongly pressured Northern Pass to consider alternative route options and increase transparency in the process.
157 New Hampshire's governor, as well as its entire congressional delegation, has expressed concern about the possible negative impacts on the state. 158 Opponents of the project are hopeful to succeed in stopping the project-or in pushing it completely underground-through a combination of political and regulatory pressure. 159 Since Northern Pass still has several hurdles to pass on the regulatory front, including awaiting the results of the DOE EIS, most direct legal action is on hold until if and when the project actually begins.
160
A. The Overburdening of Existing PSNH Rights-of-Way
If Northern Pass gains approval, one of the remaining legal options for opponents of the project will be to object to the company's use of existing PSNH ROWs, over which the bulk of the project's transmission lines will run. 161 Of the proposed 180 mile project, Northern Pass plans to use existing ROWs for 140 miles.
162 These ROWs, owned by New Hampshire's largest electric utility, PSNH, are available to Northern Pass because
156.
See Stevens, supra note 4 (explaining that Northeast Utilities implemented outreach programs for the community). 161. Jensen, supra note 5.
162.
PSNH's parent company is Northeast Utilities-the main corporation behind the Northern Pass project. 163 Some servient estate owners, along whose land PSNH holds easements, claim that Northern Pass's proposed use of those easements would be impermissible. 164 They argue that the new, much larger, transmission towers proposed by Northern Pass would unreasonably burden their property compared to the wooden transmission poles currently in use. 165 The original PSNH ROWs were largely standard format easements granting the utility the perpetual right to do almost anything within the eased area related to delivering electricity. 166 Despite this permissive language, landowners in New Hampshire argue that the Northern Pass project would overburden these existing easements. 167 
Scope of the Easement
In evaluating the use of an easement, New Hampshire courts have a multistep process. 168 The first step is to determine the meaning of the easement itself. 169 This is a question of law. 170 The PSNH easements to be used by Northern Pass contain broad language. 171 The following language is from a 1952 easement grant in Grafton County, which deeded a right-ofway to PSNH: "[The grantors] do hereby give, grant, bargain, sell and convey unto the Grantee and its successors and assigns forever, the RIGHT and EASEMENT to erect, repair, maintain, rebuild, operate, patrol and remove electrical transmission and distribution lines, consisting of suitable and sufficient poles and towers, with suitable foundations, together with wires strung upon and extending between the same, for the transmission of electric current, together with all necessary cross-arms, braces, anchors, wires, guys and other equipment over and across [the property]." 167. Jensen, supra note 5.
168.
See Heartz, 808 A.2d at 81 (outlining the two-step rule of reason analysis in easement interpretation).
169.
Id.
170.
Galloway, 2012 WL 2994737, at *3.
171.
See Lee Easement Deed, supra note 166 (granting broad discretion to the grantee in the easement).
172.
Id.
If the meaning of an easement is unclear, the New Hampshire courts will apply a "rule of reason" to give meaning to the easement deed's language. 173 The original intent of the grantor and grantee of the deed is particularly relevant.
174 Although the PSNH deed seems clear, there may be room to argue that Northern Pass' proposed use is unreasonable under the easement language.
175 For example, in Nadeau, the Supreme Court affirmed a trial court's finding that a ROW, originally used as a driveway for a single-family home, could not be reasonably interpreted to serve as a driveway for a condominium complex parking lot. 176 Factors in reaching that determination included the reasonable expectations of the parties and burdens on them at the time of the easement's granting. 177 When the PSNH easements were granted, a landowner would not likely have foreseen a 130-foot metal transmission tower, since the original towers were 55 feet tall and made of wood. 178 It is possible that, if a court were to determine that the language of a PSNH easement was ambiguous, evidence about the servient owner's expectations would lead to a finding of unreasonableness similar to Nadeau.
179
However, the PSNH easements seem to leave little doubt about the meaning of the original deed. 180 If the language of an easement deed is clear and unambiguous, the court's inquiry ends there, without needing to consider any extrinsic evidence. 181 Based on New Hampshire Supreme Court precedent, a court would likely find the original PSNH easement language to be unambiguous. 182 In Lussier, the Court considered a power company's ROW with language very similar to the PSNH easements. 183 The Court found that the deed's language explicitly authorized the construction of new transmission towers on the easement. 184 It is likely that
173.
Heartz, 808 A.2d at 81.
174.
See Flanagan v. Prudhomme, 644 A.2d 51, 56 (N.H. 1994) (stating how evidence of the parties' intentions "may be used to clarify the terms of an ambiguous deed").
175. See Nadeau, 531 A.2d at 337 ̶ 38 (illustrating how New Hampshire courts use the "rule of reason").
176.
Id. at 336 ̶ 37. The easement language only specified the width of the ROW, not its intended use.
177.
Id. at 338. 178.
179.
See Nadeau, 531 A.2d at 338 (setting aside a proposed use of a right-of-way after considering the reasonable expectations of the parties relative to the right-of-way's future use).
180. The Restatement of Property acknowledges that although a certain amount of damage or harm may be expected on the part of the servient estate, damage may not rise to the level of unreasonableness.
188 Again, the New Hampshire courts use the "rule of reason" to determine when a use becomes an unreasonable burden. 189 It is a question of fact.
190
Northern Pass opponents could claim two logical unreasonable burdens. 191 The first, and more tenuous, is that the oversized Northern Pass transmission towers could create unreasonable health risks. 192 The stronger argument claims that the new transmission towers will cause an unreasonable burden by impermissibly lowering the property value of the servient estates. 193 Unreasonable burdens have been found in New Hampshire when the easement's usage multiplies in scope, as is the case with the new, larger towers proposed by Northern Pass. 194 In Crocker, an easement over the servient estate was originally used to convey sewage for a small summer inn. 195 When the dominant estate began using the easement to serve a large
185.
See id. at 181 ̶ 82 (holding that additions to the transmission lines and electrical switching station were permitted under the terms of the deed due to the clearly expressed intent of the parties); Lee Easement Deed, supra note 166.
186. See Galloway, 2012 WL 2994737, at *4 (noting that an unfavorable outcome from New Hampshire courts does not mean all means of success for opposition to Northern Pass have been excluded).
187. See Heartz, 808 A.2d at 81 (noting that irrespective of the deed language, the rule is used to determine whether a particular use of the easement would be unreasonably burdensome).
188 school with a much greater sewage flow, however, the Court determined that this was "an unwarranted additional and new burden" on the servient estate. 196 Similarly, in Nadeau, the Court found that "increased noise, traffic, and lighting . . . would diminish the [servient owner]'s use and quiet enjoyment of her property." 197 It stands to reason that if an increase in the volume of annoyances such as noise and light pollution is sufficient to create an unreasonable burden, perhaps a decrease in property value or increase in health hazards would also be sufficient. 198 Other jurisdictions lend support to that proposition. 199 An Oklahoma Supreme Court case explicitly lists "decreased property value" as being a burden on the servient estate. 200 Likewise, the Alabama Supreme Court has recognized property value decrease as a possible burden. 201 The Oklahoma Court also listed "increased noise and traffic or interference with the servient owner's peace and enjoyment of the land," the burden recognized by the New Hampshire Court in Nadeau. 202 Research shows that 300kV transmission lines such as the ones proposed by Northern Pass may create electrical noise or buzz as loud as 33 decibels in dry weather, with an increase of 15 to 30 decibels in humid weather. 203 While this electrical noise could be characterized as "increased noise," at its peak the additional noise would be only as loud as a normal conversation.
204
The two cases most factually similar to a theoretical Northern Pass lawsuit buttress the utility company's position. 205 In Vermont, a landowner sued an electric company after it replaced the wooden power poles on its ROW with newer, taller towers. 206 The Vermont Supreme Court rejected the servient owner's allegations of overburdening as conclusory and mere speculation. 207 Similarly, in the New Hampshire case of Lussier, the servient estate owners "made no allegations" of an unreasonable burden. 208 Therefore, in both cases regarding an electric company's alleged overburdening of an easement, the "complaining party fail[ed] to make sufficient factual allegations of unreasonable use or burden." 209 Theoretically, if a Northern Pass servient landowner were able to name specific burdens, supported by fact and not merely conclusory, an unreasonable burden might be found.
210
A single sentence in the New Hampshire Supreme Court case of Downing House does significant damage to opponents of Northern Pass.
211
Citing a Washington state appeals court, the New Hampshire Supreme Court determined that if a new use of an easement is a "normal development from conditions existing at the time of the grant . . . the enlargement of a use is not considered to burden unreasonably the servient estate."
212 This sentence seems to pertain more to the interpretation of the easement's language than it does to overburdening. 213 Although the Downing House Court described the inquiry as a "question of fact," indicating an overburdening analysis, the Court dwelled on the parties' original intent, a factor relevant to interpretation of an easement but not an unreasonable burden inquiry. 214 Additionally, the Washington appellate court decision, the only authority cited by the Court in Downing House, also seems to be referring to interpretation rather than a separate overburdening inquiry. 215 The Washington court's analysis refers to the "intentions of the parties connected with the original creation of the easement," a factor in
207.
Id. at 1117.
208.
Lussier, 584 A.2d at 182.
209.
Heartz, 808 A.2d at 82; see Lussier, 584 A.2d at 182 (emphasizing conclusory statements that lack adequate factual allegations that a property will be damaged will not satisfy the reasonable burden standard) ; Farrell, 68 214. See Downing House, 497 A.2d at 865 (explaining the change of a use resulting from is normal development out of conditions in existence at the time of the grant, such as an increased volume of traffic, the enlargement of a use is not considered to unreasonably burden the servient estate); see also Heartz, 808 A.2d at 81 (stating that "[T]he parties' intentions concerning the easement" are relevant to "interpret and give reasonable meaning to general or unclear terms in the" easement).
215. Logan, 631 P.2d at 431-32.
interpreting the easement's scope. 216 Furthermore, the Washington court's main authority for its holding is a now-outdated section of the Restatement (First) of Property, which is properly applied only to interpretation, not overburdening analysis. 217 In short, the damaging language in Downing House cited a case, which actually supported a separate principle: that in interpreting whether a proposed use is within an easement's scope, a court should accommodate normal developments from conditions at the time of the granting.
218 This is in line with the current Restatement. 219 However, the Downing House language came to stand for a different proposition: that if a particular use was a "normal development" from the time of the easement's creation, it was incontrovertibly permissible and could not be an unreasonable burden. 220 Despite the incongruities in the Downing House decision, New Hampshire courts have relied upon it in their unreasonable burden analysis.
221
Even assuming a court would find the Northern Pass towers a "normal development from conditions existing at the time of the" original PSNH easement grants, the Downing House case is not necessarily the final word for servient landowners. 222 Although the language seems definitive, it has not always been applied that way by the New Hampshire courts, further devaluing the case as precedent. 223 For example, the New Hampshire Supreme Court in Lussier, decided six years after Downing House in an opinion written by the same Justice, noted that "if the plaintiffs were able to prove that the addition of the third line would cause adverse health effects from the increased voltage, then the addition might well have been determined to be an unreasonable use of the easement." 224 This possibility indicates that either: under the Downing House language, additions to transmissions lines are not "normal developments" under the easement; or, that even if a certain use is a normal evolution, a factual showing of negative effects on the servient property can still prove an unreasonable burden. 225 Either way, the Court in Lussier clearly speculated, in spite of Downing House, that a modification to transmission lines could indeed be an unreasonable burden.
226
In 2009, the New Hampshire Supreme Court further eroded the plain language of Downing House. 227 The case uses the "normal development" language from Downing House several times but comes to a different conclusion:
"An enlargement of use is permissible if the change of a use is a normal development from conditions existing at the time of the grant, such as an increased volume of traffic. The easement holder cannot, however, materially increase the burden of it upon the servient estate, nor impose a new or additional burden thereon." 228 Therefore, the Court again recognized that even if a project (such as Northern Pass) is a "normal development" from the original easement, it still may not impose unreasonable burdens on the servient estate. 229 The Duxbury-Fox Court correctly interpreted Downing House's "normal development" language to apply only to easement interpretation: a separate inquiry from unreasonable burden analysis. 230 [VOL. 16
B. The Effect of Transmission Lines on Property Value
If the New Hampshire courts were to correctly interpret Downing House in a hypothetical lawsuit against Northern Pass, the plaintiffs would still need to prove that the proposed transmission towers would unreasonably burden their servient estates. 231 A bare assertion or conclusory statement that a particular use will overburden is insufficient. 232 The complaining party must make "sufficient factual allegations of unreasonable use or burden," otherwise, the court will not engage in an unreasonable burden analysis. 233 Ultimately, the New Hampshire courts will only find an unreasonable burden when the change in use is "so substantial as to result in the creation" of an essentially different easement. 234 To determine whether a use is an unreasonable burden, the courts consider "the surrounding circumstances, such as location and the use of the parties' properties," as well as the "advantages and disadvantages to each party." 235 Common sense indicates that the presence of large 100-foot highvoltage transmission towers on a property would decrease its value, especially a property prized for its scenic beauty. 236 However, harder evidence is necessary to prove an unreasonable burden. 237 Anecdotal testimony is a start: many realtors in New Hampshire's North Country attest that real estate value along Northern Pass's proposed route has already fallen. 238 Some claim that the proposed project has decreased some properties' value by 25-50%. 239 neutral authors was less conclusive, stating that there are "serious questions relating to the statistical quality of many of the earlier hedonic studies . . .
[and] also the overriding issue that many of these 'independent' studies were not actually independent and have been financed by power line companies." 252 The authors go on to note that many of the studies are incompatible because variables such as location, population density, and sizes of towers are so diffuse. 253 For example, although property value "diminution would be expected to vary according to the size of the power line and/or the height of the pylon towers," the studies do not investigate a correlation.
254
These studies may have limited applicability to the properties affected by Northern Pass. 255 Most obviously, every study on property value investigates the mere presence of transmission towers: they do not correlate the impact with height.
256 This is an issue because the landowners would need to show that the new, much larger towers would create a decrease in property value in comparison to the transmission installments already in place. 257 Even Northern Pass literature points out that each property must be evaluated on a case-by-case basis to determine how it will be affected by transmission lines. 258 In a hypothetical case against Northern Pass, the strongest way for servient landowners to demonstrate an unreasonable burden might be appraisals of the specific property in question, before and after the addition of the new HVTLs. 259 In this vein, a homeowner in northern New Hampshire, whose property is located on one of Northern Pass's proposed alternative routes, commissioned an independent concludes that "[m]ost of the studies find that the measurable impact of an HVTL on value is generally less than 10 percent." Id. at 3.
252. BOND, supra note 244, at 110. 253.
See id. (explaining the lack of standard methodology for calculating the monetary impact of residential properties' proximity to HVTLs is due in part to the fact that comparisons between studies are difficult to make because of the variety and complexity of each individual lot sale).
254.
Id. at 111. 255.
THIBEAULT, supra note 251; Jensen, supra note 236.
256.
See BOND, supra note 244, at 111 (citing the lack of correlation between the impact of HVTL height in every study regarding property value).
257. See Jensen, supra note 5 (discussing the issues that arise because of studies' failure to correlate HVTL height and property value).
258. See Property Value Impact, supra note 241 (discussing how property devaluation cannot be evaluated in the aggregate in regards to the effect of transmission lines).
259. See Jensen, supra note 236 ("Peter Powell, a Lancaster realtor, said it is hard in the North Country to prove the impact of something like Northern Pass because 'you can't find comparables for something that hasn't happened yet.' Other studies of the impact of high-voltage power lines are in areas that are not as pristine as the North Country, said Powell.").
appraisal. 260 The study assumed that the HVTLs running over the property would be 90 to 135 feet high, "well above tree level." 261 The appraisal concluded that the property would lose between 52 and 91% of its value after the construction of HVTLs. 262 The report also discounts the relevancy of existing literature on the subject, noting that in those studies, "most data was collected in areas of higher density residential development where a desirable view did not exist prior to the HVTL. This contrasts significantly with this assignment in that desirable views of mountains and other landscape features already exist and are valued." 263 However, while this appraisal does indicate a negative impact from Northern Pass, the property in question did not contain any prior transmission lines and again has limited applicability to an overburdening claim. 264 In any case, Northern Pass was quick to discredit the appraisal. 265 The corporation again cited the existing literature on the subject, saying that it contradicted the appraisal. 266 They also pointed to a previous report, commissioned by Northern Pass, which concluded that HVTLs "do not adversely impact property values." 267 The report, which examined just eight properties, has been criticized as flawed by academics and appraisers. 268 Ultimately, showing sufficient evidence of an unreasonable burden will be a tough task for landowners. 269 The existing literature is either inconclusive or only marginally applicable. 270 However, this does not necessarily indicate that legal action against Northern Pass would be futile. 271 If landowners could produce appraisals showing a substantial
